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Jurisdiction: Direct Actions 

Actions brought by persons other than Member States 

– Commission implements EU competition policy through (Block 
Exemption-) Regulations and Decisions. 

– Direct action under Art. 263 TFEU (ex-Art. 230 TEC) 

– Requirement of „addressed to them“ or „direct and individual 
concern“ (fourth paragraph) easily met with regard to Decisions 

– Regulations are typically „regulatory acts“ because their 
„provisions […] are addressed in abstract terms to an indeterminate 
number of persons and apply to objectively determined situations“ 
and thus can only be challenged by individuals if the provisions are, 
additionally, of „direct concern“ to the individual and do not „entail 
implementing measures“. 



Jurisdiction: Direct Actions 

Actions brought by Member States 
– Member States‘ locus standi under Art. 263 TFEU to 
challenge Regulations and Decisions implementing EU 
competition policy is not circumscribed like individuals‘ – 
„abstract“ control. 
– Member States used to be allowed to insist that their 
action be heard by the Court of Justice; now only in rare 
cases, Art. 51 of the Statute of the Court of Justice 
(Protocoll No 3 to the TFEU).  
– All actions under Art. 263 assigned in first instance to 
the General Court (formerly, the Court of First Instance), 
Art. 256(1) TFEU.  
 



Jurisdiction: Direct Actions 

Appeals 
– An appeal lies from decisions by the General Court to the Court of 
Justice on points of law only, Art. 256(1) TFEU. 

– Appeal lies on the grounds of lack of competence of the General 
Court, a breach of procedure before it which adversely affects the 
interests of the appellant as well as infringement of Union law by 
the General Court, Art. 58 of the Statute.  

– No challenge to the General Court‘s appraisal of the facts, unless 
appraisal is in breach of the rules of logic (i.e. is contradictory) or 
based on evidence obtained in breach of procedural rules.  



Jurisdiction: Indirect Actions  
(Preliminary References) 

Art. 267 TFEU (ex-Art. 234 TEC) 
– All preliminary references come before the CJEU; Court Statute has assigned 
none to the General Court yet.  
– Judicial dialogue between CJEU and national courts. 
– Obligation to refer incumbent only on courts of last instance, unless „acte 
claire“.  
– Ascertaining the facts, the need for a preliminary reference, the questions 
to be asked, as well as applying the law to the facts, are the responsibility of 
the national courts.  
– CJEU will, however, point out the relevant EU law if national court has failed 
to identify it correctly. 
–  CJEU will decline to answer preliminary references in competition cases if it 
does not have sufficient information on the economic and legal background 
to the case, or if its answer cannot serve a useful purpose.  
–  CJEU does not rule on the compatibility of national law or of private 
parties‘ conduct with EU law, and does not apply the law to the facts.  



Composition of Chambers 

Rules of Procedure of the Court of Justice, Art. 27:  
(1) The Grand Chamber shall, for each case, be composed of the 
President and the Vice-President of the Court, three Presidents of 
Chambers of five Judges, the Judge-Rapporteur and the number of 
Judges necessary to reach 15. […]  
(4) The list of the other Judges shall be drawn up according to the 
order laid down in Article 7 of these Rules [i.e. seniority], alternating 
with the reverse order: the first Judge on that list shall be the first 
according to the order laid down in that Article, the second Judge shall 
be the last according to that order, the third Judge shall be the second 
according to that order, the fourth Judge the penultimate according to 
that order, and so on. […] 

Art. 28:  
For the composition of Chambers of five Judges, [...t]he lists shall be 
drawn up in the same way as the list referred to in Article 27(4). 



Assignment of Cases to Chambers 

Rules of Procedure of the Court, Art. 15: Designation of the Judge-
Rapporteur 1. As soon as possible after the document initiating 
proceedings has been lodged, the President of the Court shall 
designate a Judge to act as Rapporteur in the case. […] 
Art. 59: Preliminary Report [...] 2. The preliminary report shall contain 
proposals […] as to the formation to which the case should be 
assigned. […] 
Art. 60: Assignment of cases to formations of the Court 1. The Court 
shall assign to the Chambers of five and of three Judges any case 
brought before it in so far as the difficulty or importance of the case or 
particular circumstances are not such as to require that it should be 
assigned to the Grand Chamber, unless a Member State or an 
institution of the European Union participating in the proceedings has 
requested that the case be assigned to the Grand Chamber, pursuant 
to the third paragraph of Article 16 of the Statute. […] 
 No objective, pre-determined criteria for allocation, unlike under 
Article 12(1) of the Rules of Procedure of the General Court.  



Jurisprudence: Drafting and Style  
of Judgments 

 REPUBLIQUE FRANCAISE 
AU NOM DU PEUPLE FRANCAIS 
 
LA COUR DE CASSATION, PREMIÈRE CHAMBRE CIVILE, a rendu l'arrêt suivant : 
 
Sur le moyen unique : 
 
Vu l'article L. 551-2 du code de l'entrée et du séjour des étrangers et du droit d'asile, dans sa rédaction résultant de la loi n° 2011-672 du 16 juin 2011, et l'article R. 551-4 du même code ; 
 
Attendu, selon l'ordonnance attaquée et les pièces de la procédure, que Mme X..., de nationalité turque, qui faisait l'objet d'un arrêté portant obligation de quitter le territoire français, a été 
interpellée le 20 décembre 2011 et placée en garde à vue pour vol et infraction à la législation sur les étrangers ; qu'elle a ensuite été placée en rétention administrative en exécution de la 
décision prise, le jour même, par le préfet de la Nièvre ; qu'un juge des libertés et de la détention a refusé de prolonger sa rétention ; 
 
Attendu que, pour confirmer cette décision, l'ordonnance retient que la décision du préfet mentionne que Mme X... pourrait exercer ses droits à tout moment à compter de son arrivée au centre 
de rétention administrative et qu'il est constant qu'elle n'a pas été en mesure de le faire pendant la durée de son transfèrement ; 
 
Qu'en statuant ainsi, alors qu'il résulte des dispositions de l'article L. 551-2, alinéa 2, du code de l'entrée et du séjour des étrangers et du droit d'asile, dans sa rédaction résultant de la loi du 16 
juin 2011, et de l'article R. 551-4 du même code que c'est à compter de son arrivée au lieu de rétention que l'étranger peut demander l'assistance d'un interprète, d'un conseil ainsi que d'un 
médecin et qu'il peut communiquer avec son consulat et avec une personne de son choix, le premier président a violé les textes susvisés ; 
 
Vu l'article L. 411-3 du code de l'organisation judiciaire ; 
 
Et attendu que les délais légaux étant expirés, il ne reste rien à juger ; 
 
PAR CES MOTIFS : 
 
CASSE ET ANNULE, dans toutes ses dispositions, l'ordonnance rendue le 27 décembre 2011, entre les parties, par le premier président de la cour d'appel de Paris ; 
 
DIT n'y avoir lieu à renvoi ; 
 
Dit que sur les diligences du procureur général près la Cour de cassation, le présent arrêt sera transmis pour être transcrit en marge ou à la suite de l'ordonnance cassée ; 
 
Ainsi fait et jugé par la Cour de cassation, première chambre civile, et prononcé par le président en son audience publique du quinze mai deux mille treize.  
 
[15 May 2013] 
 



Jurisprudence: Drafting and Style  
of Judgments 



Jurisprudence: Use of Authorities 

– Court cites only its own case law; some classic 
cases invoked regularly, but otherwise largely 
random selection. 
– Direct reference to Advocate General‘s opinions 
only since late 1990s.  
– Occasional reference to the jurisprudence of the 
European Court of Human Rights and of the EFTA 
Court of Justice. 
– No reference to academic literature or to judges‘ 
extra-judicial writings. Some (not all) Advocates 
General cite such sources.  



Jurisprudence: Reasoning 

– Autonomous interpretation on of EU legal 
terms, unless explicit reference is made in the 
enactment to national law.  

– Teleological and historical interpretation. 

– Comparison of language versions; all equal, 
and all equally authentic.  

– Reasoning is often terse, particularly in 
judgments by the Grand Chamber.  

 



Reasoning: „Horizontal“ Frictions 
– No specialisation among judges and chambers of the CJEU; limited 
specialisation among Advocates General.  
– Traditional specialisation in competition law in General Court, but no 
jurisdiction on wider internal market law (free movement of goods, 
freedom to provide services).  
– Example: Copad v Dior [CJEU, 2009] held that no exhaustion occurs 
where a licensee in breach of the licensing agreement sells trade-
marked goods to discount stores: this leads to a deterioration in the 
quality of the goods (Art. 8(2) of the Trade Marks Directive) because it 
impairs their luxurious aura.  
– Likewise, „smell-alikes“ of luxury perfumes constitute „exploitation 
on the coat-tails of the mark with a reputation” even in the absence of 
any risk of confusion (L’Oréal v Bellure, CJEU 2009). 
– By contrast, the desire to preserve the prestigious image of goods is 
not a legitimate aim for restricting competition, namely prohibiting 
internet sales of luxury cosmetics (Pierre Fabre, CJEU 2011).  
 Lack of a coherent vision of the mutual influences among 

competition law, intellectual property, and free movement.  
 



Final reflection 

Commission Press release IP/13/472 of 28 May 2013:  

“The European Commission's 2012 report on competition 
policy shows that without an effective European competition 
policy, the internal market cannot deliver its full economic 
potential. Private barriers to trade and competition would risk 
replacing the public barriers to free movement that have been 
painstakingly dismantled.” 

 Almost verbatim quote from Consten and Grunding v 
Commission (1966), the second judgment by the Court on the 
substance of Article 101.   


